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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

[PROPOSED] SCHEDULING ORDER 

WHEREAS the parties have entered into the Stipulation and Agreement of 

Compromise and Settlement (the “Stipulation”), dated December 18, 2017, 

which, together with the Exhibits annexed thereto, sets forth the terms and 

conditions of the proposed Settlement and for dismissal of the Action with 

prejudice upon the terms and conditions set forth therein; (ii) provisionally 

 

JOSEPH HONG, individually on behalf 

of himself and all other similarly 

situated stockholders of HOVNANIAN 

ENTERPRISES, INC., and derivatively 

on behalf HOVNANIAN 

ENTERPRISES, INC., 
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vs. 

 

ARA K. HOVNANIAN, ROBERT B. 

COUTTS, EDWARD A. KANGAS, 

JOSEPH A. MARENGI, VINCENT 

PAGANO JR., J. LARRY SORSBY, 
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certifying a Settlement Class; (iii) approving distribution of the Notice and 

Summary Notice attached to the Stipulation as Exhibits B and C, respectively; 

and (iv) scheduling a date for the Settlement Hearing for the Court to consider 

and determine whether to approve the terms of the Settlement as fair, 

reasonable, and adequate, including the amount of attorneys’ fees, Plaintiff’s 

incentive fee, and expenses for which Plaintiff’s Counsel has applied;  

WHEREAS, all capitalized terms contained herein shall have the same 

meanings as set forth in the Stipulation; and  

WHEREAS, this Court, having considered the Stipulation and the 

Exhibits annexed thereto and having heard the arguments of the Settling Parties; 

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND 

DECREED AS FOLLOWS: 

1. Pursuant to Rule 23 of the Rules of the Court of Chancery of the State 

of Delaware, and in light of the proposed Settlement, the Court hereby finds that 

the prerequisites for a class action have been met and provisionally certifies the 

following Settlement Class: 

Any and all holders of record or beneficial holders of shares of Hovnanian 

common stock that were outstanding at any time between June 13, 2014 and 

June 9, 2017, their respective successors in interest, predecessors, 

representatives, trustees, executors, administrators, heirs, assigns, or 

transferees, immediate and remote, together with their predecessors, 

successors, and assigns.  Excluded from the Settlement Class are 

Hovnanian, Ara K. Hovnanian, Robert B. Coutts, Edward A. Kangas, 

Joseph A. Marengi, Vincent Pagano, Jr., J. Larry Sorsby, and Stephen D. 
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Weinroth, and each of their predecessors, successors, subsidiaries, affiliates, 

agents, attorneys, advisors, insurers, spouses, immediate family members, 

heirs, executors, estates, administrators, or trusts, and each of their past or 

present officers, directors, and employees. 

 

2. The Court provisionally appoints Joseph Hong as representative of the 

Settlement Class and Levi & Korsinsky, LLP and Labaton Sucharow, LLP as co-

lead counsel for the Settlement Class  

3. The Settlement Hearing shall be held before this Court on 

________________, 201_, at ___ __.m at the Court of Chancery, 500 North King 

Street, Wilmington, DE, 19801, to: (1) determine whether to permanently certify 

the Settlement Class as a non-opt-out class pursuant to Court of Chancery Rule 23; 

(2) determine whether the proposed Settlement of the Action on the terms and 

conditions provided for in the Stipulation is fair, reasonable, and adequate; (3) 

determine whether to approve the Fee and Expense Award; and (4) determine 

whether to finally approve and enter the Order and Final Judgment, attached as 

Exhibit D to the Stipulation; (5) hear and determine any objections to the 

Settlement or the Fee and Expense Award; and (6) determine any other matters the 

Court may deem appropriate  

4. The Court approves, as to the form and content, the Notice (attached 

to the Stipulation as Exhibit B) and the Summary Notice (attached to the 

Stipulation as Exhibit C) and finds that the distribution of the Notice and Summary 

Notice substantially in the manner and form set forth in ¶ 4.1 of the Stipulation 



4 

meets the requirements of due process and Delaware Court of Chancery Rules 23 

and 23.1, is the best notice practicable under the circumstances, and shall constitute 

due and sufficient notice of the matters set forth herein for all purposes to all 

Persons entitled to such notice.  

5. No later than twenty (20) business days after entry of this Scheduling 

Order, Hovnanian shall cause the Notice, substantially in the form attached to the 

Stipulation as Exhibit B, to be mailed, by first-class mail, postage prepaid, to 

Hovnanian stockholders of record as of the date of this Order. 

6. Not later than ten (10) business days following the entry of this Order, 

Hovnanian shall cause the Summary Notice, substantially in the form attached to 

the Stipulation as Exhibit C, to be published one time on Investor’s Business Daily. 

7. Hovnanian and/or its insurers shall be responsible for all costs and 

expenses related to providing notice to stockholders. 

8. At least fourteen (14) business days prior to the Settlement Hearing, 

counsel for Hovnanian shall file with the Court proof, by affidavit or declaration, 

regarding the mailing of the Notice and publication of the Summary Notice 

pursuant to ¶¶ 5–6 above.  

9. All papers filed by Plaintiff in support of the Settlement and Fee and 

Expense Award (except as provided in the immediately preceding paragraph) shall 

be filed with the Court and served at least fifteen (15) business days prior to the 
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Settlement Hearing.  The Parties shall file with the Court and serve responses to 

any objections filed pursuant to ¶ 10 below at least five (5) business days prior to 

the Settlement Hearing.  

10. Any (i) Class Member or (ii) Hovnanian Stockholder who continues 

to own share(s) as of the date of the Settlement Hearing who objects to the 

Settlement, the Order and Final Judgment to be entered in the Action, the Fee and 

Expense Award, or otherwise wishes to be heard, may appear, in person or by 

attorney, at the Settlement Hearing and present argument that may be proper and 

relevant concerning why the proposed Settlement should not be approved as fair, 

reasonable, and adequate; why an Order and Final Judgment should not be entered 

thereon; or why the Fee and Expense Award should not be approved; provided, 

however, that unless otherwise ordered by the Court, no Hovnanian Stockholder 

shall be heard or entitled to contest the approval of all or any of the terms and 

conditions of the proposed Settlement, the Fee and Expense Award to be awarded 

to Plaintiff’s Counsel, or, if approved, the Order and Final Judgment to be entered 

thereon approving the same, and no papers, briefs, pleadings, or other documents 

submitted by any person shall be considered by the Court unless, at least ten (10) 

business days prior to the Settlement Hearing directed herein: (a) a written notice 

of intention to appear; (b) evidence proving current ownership of Hovnanian 

common stock (i) as of June 13, 2014 and continuously through the present (if 
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objecting to the derivative aspects of the Settlement) (ii) that was outstanding 

between June 13, 2014 and June 9, 2017 (if objecting to the class aspects of the 

Settlement), including the number of shares of Hovnanian common stock and the 

date of purchase; (c) a detailed statement of such Stockholder’s or Class Member’s 

objection to any matters before the Court; and (d) the grounds for such objections 

and/or the reasons that such Person desires to appear and be heard as well as all 

documents and writings such Person desires the Court to consider shall have been 

filed with the Clerk of Court and on the date of or before such filing shall be served 

by overnight mail or hand delivery upon the following counsel: 

Amy Miller 

LEVI & KORSINSKY, LLP 

30 Broad Street, 24th Floor 

New York, NY  10004 

(212) 363-7500 

 

 

Ned Weinberger  

LABATON SUCHAROW, LLP 

300 Delaware Avenue, Suite 1340 

Wilmington, DE 19801 

(302) 573-2540 

 

 

Counsel for Plaintiff 

Lynn K. Neuner 

SIMPSON THACHER & 

BARTLETT LLP 

425 Lexington Avenue 

New York, NY 10017 

(212) 455-2000 

 

Daniel A. Dreisbach  

RICHARDS LAYTON & FINGER 

One Rodney Square 

920 North King Street 

Wilmington, DE 19801 

(302) 651-7700 

 

Counsel for Defendants 

  

11. Any Hovnanian Stockholder or Class Member who does not make his, 

her, or its objection in the manner provided herein shall be deemed to have waived 

such objection and shall forever be foreclosed from making any objection to the 
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fairness, reasonableness, or adequacy of the Settlement as incorporated in the 

Stipulation or the Fee and Expense Award, unless otherwise ordered by the Court, 

but shall be bound by the Order and Final Judgment to be entered and the releases 

to be given. 

12. Pending final determination of whether the Settlement should be 

approved, no Hovnanian Stockholder or Class Member, either directly, 

representatively, or in any other capacity, shall commence or further prosecute 

against any of the Released Parties any action or proceeding in any court or 

tribunal asserting any of the Released Claims. 

13. Neither the Stipulation nor this Order, nor any act performed or 

document executed pursuant to or in furtherance thereof: (a) may be offered or 

used in any way by the Settling Parties or any other Person as a presumption, 

concession, admission, or evidence of fault, wrongdoing, or liability of the 

Released Parties or of the validity of any Released Claims; or (b) is intended by the 

Settling Parties to be offered or received as evidence or used by any other Person 

in any other actions or proceedings, whether civil, criminal, or administrative, 

except as provided for in ¶ 6.4 of the Stipulation, which includes use in any action 

that may be brought against the Released Parties in order to support a defense or 

counterclaim based on principles of res judicata, collateral estoppel, full faith and 

credit, release, good faith settlement, judgment bar, reduction, or any other theory 
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of claim preclusion, issue preclusion, or similar defense or counterclaim, or as 

otherwise required by law. 

14. All proceedings in the Action, other than as may be necessary to carry 

out the terms and conditions of the Settlement, are hereby stayed and suspended 

pending final determination of whether the Settlement provided for in the 

Stipulation shall be approved.   

15. The Court reserves the right to adjourn the date of the Settlement 

Hearing or modify any other dates set forth herein without further notice to 

Hovnanian’s Stockholders or Class Members, and retains jurisdiction to consider 

all further applications arising out of or connected with this Settlement and any 

Stockholder’s or Class Member’s rights. 

16. The Court may approve the Settlement, with such modifications as 

may be agreed to by the Parties, if appropriate, without further notice to 

Hovnanian’s Stockholders and Class Members.  

IT IS SO ORDERED. 

                                                                   _______________________________ 

       The Honorable Andre G. Bouchard 

 

 



The settlement hearing will be held on March 21, 2018, beginning at 10:00 a.m. 

/s/ Judge Bouchard, Andre G 
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